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Welcome to this edition of Insolvency Update, looking at 
topical and important issues in relation to insolvency and 
bankruptcy law.
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in need of direction - who can i 
trust? 
An often complicated and at times 
mysterious issue that arises for 
practitioners and their lawyers in the 

insolvency space is how one should approach trusts 
and trust assets. This year, there have been at least 
three Supreme Court of New South Wales decisions 
(all, incidentally, delivered by Justice Brereton) that may 
provide some much needed judicial guidance on the 
matter. Associate, Stefano Calabretta gives an overview of 
the issue.

beware: a failure to register 
a personal security interest in 
time could result in a loss of 
property 
The recent decision of Carrafa, 

Gountzos and Lofthouse (as liquidators of Relux 
Commercial Pty Ltd (in liq)) & Anor v Doka Formwork 
Pty Ltd [2014] VSC 570 highlights the importance 
of registering any PPSA security interests in a timely 
fashion. The decision resulted in the extinguishment of a 
lessor’s interest in leased property because the security 
interest was not registered in time under the Personal 
Property Securities Register. Partner, Michele Kramer 
and Associate, Ashley Christian discuss.

4
power of the court to act in 
aid of courts in other countries 
that have jurisdiction in 
bankruptcy 
The Federal Court of Australia 

recently considered the Court’s discretionary power to 
provide assistance to a foreign trustee (Hong Kong) 
in bankruptcy, by way of appointing a receiver over 
divisible property located in Australia in the case of Lees 
v O’Dea (No 2) [2014] FCA 1082.  It also continued 
the ongoing focus on practitioner’s remuneration, an 
issue which has attracted some attention in various state 
courts. Senior Associate, Sarah Drinkwater discusses this 
matter.

7
Retention of money for tax 
from sale of property - is it 
necessary? 
Following an appeal by the ATO to 
the Full Federal Court, judgement 

was delivered on 8 October 2014 concerning the tax 
obligations of a liquidator when selling an asset which 
results in a net capital gain. Special Counsel, Lisa 
Gallate considers the latest decision on this issue by the 
Full Federal Court.
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Beware: a failure to register a personal security 
interest in time could result in a loss of property
The recent decision of Carrafa, Gountzos and Lofthouse (as liquidators of Relux 
Commercial Pty Ltd (in liq)) & Anor v Doka Formwork Pty Ltd [2014] VSC 
570 highlights the importance of registering any PPSA security interests in a 
timely fashion. The decision resulted in the extinguishment of a lessor’s interest 
in leased property because the security interest was not registered in time 
under the Personal Property Securities Register. Partner, Michele Kramer and 
Associate, Ashley Christian discuss.
The liquidators of Relux Commercial Pty 
Ltd (Relux) made an application seeking 
that certain leased equipment had vested 
in Relux pursuant to section 588FL of the 
Corporations Act 2001 (Cth) (Act).

Background

Relux, prior to its liquidation, ran a 
construction business specialising in 
pouring, laying and erecting large concrete 
slabs and panels. As part of the business, 
Relux bought and leased formwork 
equipment. 

From about March 2013, Relux leased 
formwork equipment (worth around $1 
million) from Doka Formwork Pty Ltd 
(Doka). Each lease was made when Relux 
placed a written order to Doka and Relux 
took delivery of the equipment on the 
terms and conditions governed by Doka’s 
“General Terms and Conditions” printed 
on the back of each invoice rendered 
by Doka. The leases were for indefinite 
periods.

The majority of the formwork equipment 
was leased and delivered to Relux prior 
to 1 January 2014. However some of the 
formwork equipment was leased and 
delivered on 26 February 2014 and 31 
March 2014. 

On 20 February 2014, Doka registered 
three security interests over the formwork 
equipment held by Relux on the Personal 
Property Securities Register (PPSR) for each 
of the leases.

On 7 April 2014 Messrs Carrafa, 
Gountzos and Lofthouse were appointed 
administrators of Relux. On 16 May 2014 
the creditors of Relux resolved to wind it 
up. The administrators were appointed as 
liquidators. 

The Court had to decide who had the right 
to the formwork equipment. Specifically, the 
Court was asked if section 588FL of the Act 
meant that the leased equipment vested in 
Relux.

Section 588FL provides that where certain 
security interests are not registered within 
a certain time on the PPSR (pursuant to 
the Personal Property and Securities Act 2009 
(Cth) (PPSA)), they will vest in the company 
in liquidation or administration. This can give 
rise to a lessor losing rights to its goods, 
equipment, or other security interest, 
notwithstanding registration of the security 
interest on the PPSR.

A PPSA security interest will vest 
in a company where, at the time of 
administration or liquidation of the 
company, the security interest is:

• enforceable against a third party

• perfected by registration

• the registration time is after the latest 
of:

• six months before the 
administration or liquidation of 
the company

• 20 business days after the 
security interest was created 
or the day of administration or 
liquidation (whichever is earliest)

• a later time as ordered by the 
Court.

The Court first had to determine if Doka 
held a security interest and if there were 
any other provisions of the Act which 
operated to affect any interest, before 
considering the application of section 
588FL.
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PPSA Security Interest

A security interest is an interest in 
personal property that secures payment 
of a debt or other obligation, regardless 
of the form of the transaction. A lease of 
goods is registrable as a security interest 
under the PPSA. In particular, section 13 
of the PPSA defines a PPS lease as a lease 
or bailment of goods, including those for 
an indefinite term but is only applicable to 
lessors who regularly lease goods.

As Doka regularly leased formwork 
equipment and the lease was for an 
indefinite period, it had a PPSA security 
interest. The Court further determined 
that there were no other sections of the 
PPSA which affected Doka’s right to hold 
a security interest.

Registration of Security Interest

At the time of administration, being 7 
April 2014, Relux had possession of the 
formwork equipment. Therefore pursuant 
to section 19(5) of the PPSA, Relux had 
rights in the goods pursuant to the lease. 

The Court had to decide if Doka had 
registered security interests in sufficient 
time, pursuant to section 588FL of the 
Act.

Taking into account the requirements 
for registration under section 588FL, the 
Court analysed the latest date on which the 
security interest should have been registered 
for the different leases:

Lease commencing before 21 January 2014

The security interest had to be registered 20 
business days after the security interest was 
created. The deadline for registration was 
19 February 2014.

As actual registration did not occur 
until 20 February 2014, any leases that 
commenced before 21 January 2014 vested 
in Relux. Doka lost its interest in the leased 
equipment. It was valued at over $1 million.

Leases commencing on 26 February 2014 and 
14 March 2014

The security interests under the leases of 
26 February 2014 and 14 March 2014 had 
to be registered 20 business days after the 
creation of each security interest. Doka 
registered its leases as security interests 
within the deadline. The leases did not vest 
in Relux. Doka retained its interests in the 
leased equipment. 

For further information contact: 

 Michele Kramer, Partner 
 t +61 3 8665 5522 
mkramer@piperalderman.com.au

 Ashley Christian, Associate 
 t +61 3 8665 5536 
achristian@piperalderman.com.au

Lessons to learn

The effect of s588FL, where a company 
is in administration or liquidation, can be 
to extinguish the interest of a lessor in 
property which is not registered under the 
PPSA in time. Whilst the Court said that 
this may result in seemingly oppressive 
outcomes, the provisions were needed, as 
set out in the Explanatory Memorandum, 
to “prevent a security interest granted 
fraudulently with knowledge of an imminent 
administration, liquidator or deed of 
company arrangement.”

In order to avoid any risks, companies with 
security interests should make sure they 
register any interests without delay once 
they have been granted. If possible, register 
the interest before the delivery of the 
equipment to the borrower or lessee.
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Background

Mr O’Dea was bankrupted by order of 
the High Court of the Hong Kong Special 
Administrative Region (the Hong Kong 
Court) on 3 July 2013. The Applicants, 
Mr Lees and Mr Ng were subsequently 
appointed the Joint and Several Trustees 
in Bankruptcy of the estate of Mr O’Dea 
(Trustees). 

The Trustees could not locate or 
communicate with Mr O’Dea. Subsequently, 
on 12 March 2014, the Trustees sought 
judicial assistance from the Federal Court 
in Victoria, pursuant to section 29 of the 
Bankruptcy Act 1966 (Cth) (the Act) seeking 
various orders, via a Letter of Request 
issued by the Hong Kong Court.

The Letter of Request sought assistance 
from the Federal Court to enable a public 
examination of Mr O’Dea and other parties 
(including his mother), the delivery of Mr 
O’Dea’s passport, an injunction preventing 
Mr O’Dea dealing with assets in Australia, 
the filing of a Statement of Affairs by Mr 
O’Dea and production of documents. On 
30 April 2014, Justice North of the Federal 
Court made the orders sought pursuant to 
the Letter of Request.

The public examination of Mr O’Dea and 
two other parties took place in early August 
2014.

On 31 July 2014, Mr O’Dea’s mother 
passed away. The Will of Mr O’Dea’s 
mother named Mr O’Dea as her sole 
beneficiary. The bequeathed property 
included real property that was subject to a 
mortgage. 

There were some apparent drafting errors 
in the will and Mr O’Dea’s solicitor gave 
notice to the trustee that they intended 
to apply to the Supreme Court for 
interpretative guidance.

Interim Application seeking 
appointment of a receiver

In light of the notification received from 
Mr O’Dea’s solicitor, the Trustees filed 
an application seeking interim orders 
(relevantly) in relation to the appointment 
of receivers to the estate of Mr O’Dea and 
a restraint in relation to Mr O’Dea dealing 
with his mother’s estate pursuant to the 
will.

On 5 September 2014, the application was 
held before Justice North. Despite there 
being little debate about the orders sought, 
the Court did not appoint a receiver. 
However the restraining orders were made 
in regards to Mr O’Dea dealing with the 
estate of his late mother. The application 
was reserved until 8 December 2014. 

In the interim, solicitors for Mr O’Dea 
notified the trustees that Mr O’Dea 
would be seeking orders from the 
Court to delete the clause of the will 
which bequeathed the estate to Mr 
O’Dea and appointed him as executor. 
Upon receipt of that notification, not 
unsurprisingly, the Trustees had their 
application relisted. 

This application

This application is the relisting of the 
interim application. Mr O’Dea appeared 
unrepresented and opposed the 
appointment of a receiver.

The Court in making its determination 
considered three key issues:-

 � whether the Court has power to 
appoint a receiver

 � the necessity for a receiver

 � whether the Court should exercise 
its discretion to appoint a receiver.

Power to appoint a receiver

Justice North considering the powers 
of the Court pursuant to section 29 of 
the Act and the matter of Gainsford v 
Tannenbaum (2012) 216 FCR 543, which 
affirmed that:

Power of the Court to act in aid of Courts 
in other countries that have jurisdiction in 
bankruptcy
The Federal Court of Australia recently considered the Court’s discretionary power 
to provide assistance to a foreign trustee (Hong Kong) in bankruptcy, by way 
of appointing a receiver over divisible property located in Australia in the case 
of Lees v O’Dea (No 2) [2014] FCA 1082.  It also continued the ongoing focus 
on practitioner’s remuneration, an issue which has attracted some attention in 
various state courts. Senior Associate, Sarah Drinkwater discusses this matter.
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“…the case for the provision by the 
Court of assistance of the kind sought is 
compelling. There is ample power under s 
29(3) of the Bankruptcy Act to grant that 
assistance.”

Following the decision of Radich v Bank 
of New Zealand (1993) 45 FCR 101 
(Radich), Justice North considered that 
the assistance that a Court may provide 
“is not limited to where the Australian Court 
and the foreign court have powers that 
mirror each other”.

The nature of Mr O’Dea’s interest in the 
estate of his mother was considered to 
be a chose in action “being his right to 
have the deceased estate administered in 
accordance with the duties to the executors” 
and thus divisible property for the 
purposes of section 116 of the Act.

Necessity for the appointment of a receiver

Justice North considered it appropriate 
to appoint a receiver on the basis of 
the Application to amend the will by Mr 
O’Dea’s solicitor on the following basis:

 � The property the subject of the 
Application is the property Mr O’Dea 
has a chose in action over.

 � “The Applicants have ... a very real 
interest in ensuring that whatever 
interest [Mr O’Dea] had in the estate is 
received by [them].” 

It was reinforced that the appointment of 
a receiver is for the purpose is to “seek the 
enforcement of rights, not the establishment of 
rights, and should not confer advantage on one 
class of creditors because some assets may be 
in a particular jurisdiction.” 

Should the discretion be exercised

The Trustees had provided undertakings as 
to the scope of their conduct, which were 
accepted by the Court. In making orders 
appointing receivers, Justice North facilitated 
the outcome sought – to enable involvement 
in the proceedings in relation to the Will and 
in doing so adopted orders made in earlier 
decisions of the Court . While the orders 
are lengthy, the key orders handed down 
were:

 � The Receivers were appointed. That 
appointment provided the receiver with 
standing to appear at the Rectification 
Application, and to deal with the 
Property accordingly.

 � The costs of the Receivers were capped 
by the hourly rates of the receivers 
and associated staff members. Leave 
from the Court was required if the fees 
are expected to exceed $30,000.00 
(plus GST). The cap was imposed 
to ensure that the fees incurred 
were proportionate to the property 
recovered (being limited). 

For further information contact: 

 Partner, Warren Jiear 
 t +61 7 3220 7709 
wjiear@piperalderman.com.au

 � The costs incurred by the Receivers 
were to be paid out of the money 
received during the receivership under 
the Order.

Points to take away

This case demonstrates the power of the 
Courts to assist courts in other countries 
within the bankruptcy jurisdiction,.

Trustees, both local and international 
can take comfort from the decision – the 
Australian Courts will, where appropriate, 
provide assistance to enable recovery of 
divisible property even if that is for a foreign 
trustee.

Further, this case continues the recently 
identified focus on costs and remuneration. 
It reiterates the importance to Trustees 
and Receivers of ensuring that the costs 
associated with the administration of a 
bankrupt estate are property and reasonably 
incurred. We dealt with this issue in a recent 
newsflash in the insolvency sense, which you 
can read here.

 Senior Associate, Sarah Drinkwater 
 t +61 7 3220 7723 
sdrinkwater@piperalderman.com.au

http://www.piperalderman.com.au/publications/insolvency-update/article/6697
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In need of direction - who can I trust? 
An often complicated and at times mysterious issue that arises for practitioners 
and their lawyers in the insolvency space is how one should approach trusts and 
trust assets. This year, there have been at least three Supreme Court of New 
South Wales decisions (all, incidentally, delivered by Justice Brereton) that may 
provide some much needed judicial guidance on the matter. Associate, Stefano 
Calabretta gives an overview of the issue.
Recently, in AAA Financial Intelligence Ltd 
(in liquidation) ACN 093 616 445 [2014] 
NSWSC 1004, the Court held that the 
applicant liquidators were entitled to their 
reasonable and proper costs and expenses 
from trust assets, but only in respect 
of such work as was referable to the 
administration of the trust assets. Similarly, 
in In the matter of North Food Catering Pty 
Limited [2014] NSWSC 77, the Court held 
that the applicant liquidators were entitled 
to apply trust assets in payment of their 
remuneration. Earlier in the year, a decision 
that went somewhat more unnoticed was 
ICS Real Estate Pty Ltd (in liquidation); and In 
the Matter of Independent Contractor Services 
(Aust) Pty Ltd (in liquidation) [2014] NSWSC 
479.

The facts

Pursuant to two trust deeds each dated 16 
November 2006, two companies (ICSRE 
and ICS) were appointed as trustees of 
two discretionary trusts (Trusts). Both 
companies carried on business under 
similar models - they engaged persons 
(Representatives and Consultants) to deliver 
consultancy, sales and marketing services to 
banks, real estate agencies and engineering 
and IT consultancies (Agencies). 

Although the remuneration of the 
Representatives and Consultants was paid 
by the companies, the Agencies agreed 
to pay the companies a commission-type 
fee. Representatives and Consultants 
were required to apply to become general 
beneficiaries of the Trusts and also expressly 
acknowledge that they were not employees 
of either company.

The issue

The applicant Liquidator (who had been 
appointed to both companies) collected 
debts owing to the companies from the 
Agencies after his appointment. Further 
monies were owing to the companies 
by the Agencies at the time of the Court 
application. The fundamental question 
in this case was whether the Trusts 
were shams and whether the monies 
collected and due belonged to the 
companies beneficially or as trustees for 
the Representatives and Consultants. Even 
Justice Brereton acknowledged that the 
Liquidator was in this case confronted with 
a “substantial dilemma”. 

The difference is significant. If, on the 
one hand, the monies belonged to the 
companies beneficially, then they could 
be added to the companies’ pool of 
assets and distributed among creditors in 
accordance with the Corporations Act 2001 
(Cth). If, on the other hand, they belonged 
to the companies in their capacity as 
trustees, then they could only be divisible 
in accordance with the relevant Trusts to 
their respective beneficiaries.

The argument – the Trusts are a 
sham

The Liquidator argued that the Trusts were 
shams and that these were assets that 
belonged to the companies beneficially. 
A number of arguments were advanced 
in support of his case, primarily that the 
companies did not exercise any actual 
discretion when making payments to 

Representatives and Consultants – the 
Liquidator’s position was that they 
believed with a high degree of certainty 
that they would be paid by the companies 
and gave payment directions to the 
companies accordingly. 

The decision

The Court was not persuaded by the 
Liquidator’s arguments and ultimately 
concluded that the evidence before the 
Court did not make good the “very serious 
allegation that the trust arrangement was 
a sham”. In particular, the Court was not 
persuaded that the true arrangement 
was such that the companies were not 
able to exercise discretion as trustees. A 
fundamental feature of the arrangement 
was that the Representatives and 
Consultants acknowledged they were 
not employees and waived any rights 
they might have had under the laws of 
employment.

Judging by the frequency of recent 
applications in which the Court has been 
asked for directions on how trust assets 
ought to be applied, it seems this issue 
will continue to arise. Thankfully, the 
Courts have and will continue to provide 
timely and apt judicial guidance on this 
routinely difficult issue. 

For further information contact: 

 Stefano Calabretta, Associate 
 t +61 2 9253 3804 
scalabretta@piperalderman.com.au



Insolvency Update 7 December 2014

On appeal, the issue was whether s254(1)
(d) of the Income Tax Assessment Act 1935 
required the liquidators to retain from the 
sale proceeds of a property, an amount that 
would be sufficient to pay the tax that arose 
from the sale, prior to an assessment being 
issued. Alternatively whether the obligation 
to retain the amount arose only after the 
issue of an assessment. 

The Commissioner challenged the reliance 
of the trial judge Justice Logan on the 
Bluebottle case in construing the phrase 
“is or will become due”, by the use of the 
present tense as referring to tax which is 
presently payable, and by the use of the 
future tense “will become due” as referring 
to the tax which had been “assessed as 
owing” although not presently payable. The 
Commissioner submitted that the word 
“due” meant owing and not “presently 
payable”. This would mean that the 
obligation would come into existence as 
soon as an asset was obtained, even if an 
assessment had not yet been supplied by 
the Commissioner. However, the Full Court 
considered that even if the word “due” 
meant owing, that nothing would become 
owing by the liquidator prior to the issue of 
an assessment, so there was no obligation to 
retain an amount prior to that time. 

The Full Court upheld the decision of 
Justice Logan with Justice Edmonds 
confirming that “The words, ‘will become 
due’, in the sense of ‘owing’, predicate 
nothing less than certainty, and that, in 
my view, cannot be predicted prior to the 
issue of a relevant assessment.”

Accordingly, the liquidators are not obliged 
to pay the tax on settlement of the sale. 
Rather the situation only arises once an 
assessment has been issued for that tax 
year. The decision leaves unresolved 
whether the tax on the capital gain 
from the property sale is a s556 priority 
expense, or whether it ranks equally with 
unsecured creditors in the winding up of 
the company. 

Retention of money for tax  from sale of 
property- is it necessary? 
Following an appeal by the ATO to the Full Federal Court, judgment was 
delivered on 8 October 2014 concerning the tax obligations of a liquidator when 
selling an asset which results in a net capital gain. Special Counsel, Lisa Gallate 
considers the latest decision on this issue by the Full Federal Court. 

For further information contact: 

 Lisa Gallate, Special Counsel 
 t +61 2 9253 3855 
lgallate@piperalderman.com.au
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